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the meaning of the statute requiring railroads to fence their right of way and it is 
immaterial what changes are made by him in the fences separating the several 
tracts. 



McDonald's Admk. v. Norfolk & Western Kailroad Co. — De- 
cided at Wytheville, July 22, 1897.— Bidy, J : 

1. Master and Servant — Safe machinery — Dangers assumed by servants. It is 
the duty of the master to use ordinary care and diligence to provide reasonably 
safe and suitable machinery and appliances for the use of the servant. The ser- 
vant assumes all the ordinary risks of the service. He assumes, as a rule, all 
risks arising from causes known to him, or which are open and obvious, and must 
use reasonable care and caution for his own safety. If machinery and appliances 
are defective or unsuitable, and this fact is known to the servant, and he remains 
in the service and continues to use them without giving notice thereof to the mas- 
ter, or without any promise from the master to render the same less dangerous, he 
will be taken to have assumed the risk of all danger to be reasonably apprehended 
from their use, and is bound to use the care and caution which the situation de- 
mands. 

2. Master and Servant — Brakeman- Mismatched couplings — Known dangers — 
Personal injuries. A brakeman on a passenger train cannot recover of the com- 
pany damages for a personal injury inflicted on him resulting from the use of mis- 
matched couplers, where it appears that at the time of entering the service he 
knew of such use and of the danger of coupling cars with them, and continued in 
the service for a year thereafter without remonstrance or notice to the company, 
or promise on its part to make any changes, and where the danger was open and 
obvious, had he made the coupling in an unusual manner and different from that 
in which he was instructed. Nor will the use of other dangerous appliances 
equally obvious and open, and known to the brakeman, render the company liable, 
when he has been negligent in the use of them. 

3. Master and Servant — Safety of servant — Duty of master. An instruction 
which implies that extraordinary care is required of a master to provide for the 
safety of the servant should be refused. The law only requires ordinary care and 
diligence, and such an instruction is calculated to mislead the jury. 

4. Instructions — Jury sufficiently instructed — Other instructions. Where instruc- 
tions already given by the court cover the entire case and properly submit it to 
the determination of the jury, it is not error to refuse other instructions tendered 
which would not furnish any additional aid to the jury in reaching a proper ver- 
dict. 

5. Fellow-Servants — Engineer and brakeman. The engineer and brakeman 
on the same train are fellow-servants. 



